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QUESTIONS
1 Doesthe school board’ sre-election of ateacher for afourth year of employment resultin
the granting of tenure in the absence of:
a the director of schools' recommendation that tenure be granted;

and

b. notification by the director of schools that the Board’s renewal of
contract, without more, will result in a grant of tenure ?

2. When voting on tenure, may school board members add teachers to the director of
schools' list of eligible teachers recommended for tenure?

3. Did the 1992 reallocation of authority between the local school board and the
superintendent (now “ director of schools”) affect local board policiesalowing certificated employeesto
appeal a superintendent’ s decision not to renew a contract?

OPINIONS

1 No.

2. No. The Board' svote on tenure is restricted to those teachers recommended by the
director of schools.

3. Upon such appedl, the Board may till vote to overrule the director of schools decision
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not to renew ateacher’s contract.

ANALYSIS

1. (@) Thisquestionisthe subject of aprior opinion of thisoffice A copy of thisopinionis
attached. Also attached is acopy of aprior opinion of thisoffice that addressesthe statutory allocation of
powers and duties between the county school board and the school superintendent.?

(b) Thisquestion isthe subject of the recent decision of the Tennessee Supreme Court in
Bowden v. Memphis Board of Education®. In this case, the school board reelected the Plaintiff for a
fourth year of employment. However, thedirector of schoolshad not notified the Board that the Plaintiff
would obtain tenureif redected by the Board. The Court held that the teacher did not acquire permanent
tenure upon the teacher’ s redl ection because the director of schoolsfailed to advise the Board that renewal
of his contract would result in an award of tenure.

The Court held that the compl etion of thethree-year probationary period set forthin TENN. CODE
ANN. 849-5-503(2)(A)-(D) is“‘merely acondition precedent to eligibility for tenure’” that “ does not
automatically confer permanent tenure.”*

2. This opinion request has posited the following hypothetical: The Board overturnsthe
Superintendent’ s decision not to renew the contract of a probationary teacher who has worked for the
school system for three years. The Superintendent had not recommended the teacher for tenure. Doesthe
Board' s action confer tenure on the teacher, despite the fact that the teacher had not been recommended
by the Superintendent?

Beforetherevisonsto thegovernanceof public schoolsoccasi oned by the Education Improvement
Act of 1992°, the Board' sdecisionto renew ateacher’ s contract for afourth year automatically conferred
tenure on the teacher, with all its benefits. Under the EIA, asbefore, only the Board can confer tenure.®

'Op. Tenn. Atty. Gen. 98-009 (Jan. 9, 1998)(copy attached).

2Op. Tenn. Atty. Gen. 93-66 (Nov. 29, 1993)(copy attached).

329 S\W.3d 462 (Tenn. 2000).

“|d. at 465, quoting Sandersv. Vinson, 558 S.W.2d. 838, 843 (Tenn. 1997).
®1992 Tenn. Pub. Acts, ch. 535.

®TENN. CODE ANN. § 49-2-203(a)(1).
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However, the Board may confer tenure only upon the positive recommendation of the superintendent.7

In order for ateacher to be awarded tenure, thelaw requiresthat, in addition to completion of three
years of employment, and a favorable recommendation of the Superintendent, the Superintendent must
advisethe Board that renewd of theteacher’ s contract for another year will resultinan award of tenure.®
The latter requirement addresses the following scenario: A teacher has completed the three-year
probationary period. The Superintendent recommendstenure. The Board determinesthat it wishesto
reject the positive recommendation of the Superintendent for tenure. However, the Board does not want
to dismisstheemployee. Rather, the Board wantsto hire the employeefor an additional year and revisit
the tenure issue again after the employee has completed another year of employment, assuming the
Superintendent again recommends tenure.

If under this scenario the Board Ssmply renews the contract, without more, the teacher would be
awarded tenure. Thereason for thisisthat the employee has met the only other requirementsfor tenure:
completion of three years of employment and the favorable recommendation of the superintendent. TENN.
CODE ANN. 8§ 49-5-504(b) requiresthe Superintendent to explicitly notify the Board that renewal of the
contract, without more, will result in the award of tenure despite the fact that thisis not what the Board
wantsto do under thisscenario. Inthiscircumstance the Superintendent’ snotification required by TENN.
CODE ANN. 849-5-504(b) enablesthe Board to take a separate tenure vote on this employee in question,
and to reflect this separate vote and the result, in the minutes of the meeting.

Taken together, theserevisionsof teacher tenurelaw enacted by the legidaturein 1992 represent
adigtinct departurefrom prior law. Under prior law teachersautomatically received tenureif their contracts
were renewed for afourth year by the board. Under the 1992 Education Improvement Act, teachers
rehired by the Board for afourth year will only receivetenure (a) if recommended by the Superintendent,
and (b) if the Superintendent notifies the Board prior to the reelection that the teacher, if reelected, will
attain tenure tatus. It isapparent, however, that the legidature did not want these new requirements to
resultinan*upor out” system, in which teacherswho were not granted tenure after three years service
would be required to leave. The provisions discussed above enable a Board to continue to review the
contract of ateacher that either the Superintendent or the Board, or both, does not want to confer with al
the rights of atenured employee.

PAUL G. SUMMERS
Attorney General and Reporter

Id. See Op. Tenn. Atty. Gen. 98-009 (Jan. 9, 1998)(Copy attached).

8Bowden v. Memphis Board of Education, supra.
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